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Passed by Shri. Uma Shanker, Commissioner (Appeal-I)

Asst. Commissioner, -Div-IV ~~~. Ahmedabad-1 &RT 'Gl'Rt ~ ~ x=i
MP/09/AC/Div-lV/15-16~: 2/10/2016, 'fl~

Arising out of Order-in-Original No. MP/09/AC/Div-lV/15-16~: 2/10/2016 issued by Asst.
Commissioner.Div-IV Central Excise, Ahmedabad-1

0 er 379lcaaaf mt nr vi uT Name & Address of the Appellant / Respondent

Mis Gujarat Plast Industries
Ahmedabad
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~ clffc@" ~ aT1frc;r 3lmT a sriis rra awar & it a s sat # uR zqenferf ft4 aal n em 3rf@rt at
aT1frc;r <IT T@a-fllT 3Tiffi m:wr cnx raar &

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

'l'{ffif "f!WR. <ITT T@a-fllT 3Tiffi
Revision application to Government of India :

(1) a€ta snr<a zyca 3rf@,fr, 1994 <!ft 'elffi 3Rffi ~ ~ 71\/ lW!m $ m #~ 'elffi <ITT ijC[-'elffi $ ~1!11'[ ~

$ 3ffi1Rf T@a-fllT 3Tiffi 3ltTR~. 'l'{ffif "HWR. furn +iaa, luq fqm, a)ft if5ra, fa tu -iwr . "ffl'IG lll<f. ~ ~
: 110001 <ITT cff'r fl~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) ~ +Ira <!ft mf.r mm ca hf zrRala f0al usrn u ar arar i <TT fcl;m ~ "fl ~
us7m imm urt g mf #, m fmm~m·~ # 'tlIB cm- fmm~ # m faRt awgmnzt ma #t >lfcpm $

~~ "ITTI(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

~ ~ <ITT :r@Fl fcITTr f.AT 'l'!ffif k are (ar zur qr ii) f.i<:rm fcri<IT Jf<lT +Ira "ITT I
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(xsr) rd ae fa4t lg zu2# frmtfua l=fT<'f 1R m HT fafsfusuit zca aa mr u ala
W<l' "cl) ~ "cl) l=j"p:rc;[ "If un- 1ffic'f are fan#t lg n ranfaff am

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(I) zuf re nr grar fhg w,,r 1ffic'f k are (ura zu er ai) Ruf fau +rr l=fT<'f "ITT I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3Wfl'f~ ~~W<l' cl) :f@R # fg ii sq@h #fs mrr #{ & shh ha am#r it z earl "C[cr
fru a yaif anger, srft # rr LJlfur cfl" x=r:m 1R zr aafa arf@fu (i.2) 1998 'clNT 109 lmT
frgar fag Tfq' "ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) tu nraa zgca (r8ta) mra8), 2oo1 # fa g # siafa Rafe qua in g;-s i at uft j,
hf arr?grufmar hfa ffma a #a ea-3er vi 3r@la arr l at-at 4Raji a arr
~ 3lfcR-;:r ~ mAT 'c[ffgq 1 UT rr rar <. ml rfhf a 3RrTTf 'clNT 35-~ i feiffa t # 4rar
rd mer €tr-6 la at uf 'lfr m;fr 'c[ffgq I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copie_s each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

e

(2) Rf@aura 3mlaa rr usi vie va va erg q) a mffi cp1=[ "ITT cTT m 200/- i:ifR:r :fITIR ~ ~
3jk u@i iaa van v Garg x=t 'GllTGT "ITT ID 1 ooo /- #l #) 41arr #6) Garg[

· The revision. application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tr zrcn, #€ta Garazc g hara 3ta mznf@aw a uR 3r4tea.-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 4tr arr zyea 3rf@fzm, 1944 t ear 35-4l/as-z sifa

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) affasn penis ii@r ft mm fa zyc,a area ze g hara r8ta mrqf@rawr 6t
Regs q)fearz ii i. 3. Ir. • gm, +{ f@cat at ga

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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(6) ft gr«a, ft1 naa yen vi hara n44ha mnf@rawr (RRe), # uRa sr4tat # Hr "I{
a#czr #iar (Demand) gd is (Penalty) cnT 1o% qa scr an 3#far ? 1 zraif, 3rf@ram a5 1o

~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

. ~3r9Tc'," ~](KP 31R'00cfira 3iaaia, 4nfzha "a4car#r a=Jm"(Duty Demanded) -

(i) (Section)m 11D c);-~~~;

(ii) fernarrhad4#@#uf@;
(iii) ~~fa:Rtmc),~6 c),~~"{ITTI.

es rq±sr 'if srf' ii rzt pasir#qacri, 3rhr'fr av Afa eraaif@arm.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

~ ~ 300T if~~~ cn1 w:rmr mm i m~~~~ m cym cn1 :rmA~
cM 'fr fclRIT star if; zq ta gg sf fa 1wm 1:!<fr ffl 'fr aa a fg zaenfef ar9)#tza
znrzneraor at van 3rah zar 4tral al ya 3ma fhzn uar &t
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

urarau gycan arf@fr 197o zrem vigil@r 61 37gqfi--1 a aif fefffa fhy arr vu 3mer zI
He 3m?gr zqenfenf fvfu qf@rat a srr?gr if 'ft ~ c!fr ~m "CR x'i.6.50 tffi cnl .-lll"-IIC'l"-1 ~

fez amt3tat1
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

z« ail iif@ea mail at firuaa fuii at it # ezn 3naff fha "G'[@"f i \ill" "fTl1TI" ~.
a4haUna zyca vi hara 374l4ha =nznf@raw (qr,fRar) frrwr, 1982 if frrf6'r t I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

/.. -..... ,.,..

Zs

In view of above, an. appeal against this order shall lie before the Tribunal on pa-~~e~:~J;~'·f.: ,J~;~~-~
10% of the duty demanded where duty or duty and penalty are in dispute, or penalythf~, e~?~ <'0IZ \
penalty alone Is In dispute. i '-r ~ • .·.·.. . . ·

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~~ :,nmr c1, uf 3rfl ,if@rar ah m ar szi erca 3rrar ~~ m cros fa a r R a t a ;JTTd'f fc!;ir 'a'1V \~ c1,

10% 3r,J@laf tR ail srzi hau Raif@a it a qtrs c); 10% 3r,J@laf tR cf;'r -;;ir ~ ~I
9

,i
i ~

' . . J,·'.,
'I



3. Vide the impugned OIO dated 10.2.2016, the adjudicating authority

decided the aforementioned show cause notice wherein he confirmed the demand of

Rs. 3,43,742/- along with interest and also imposed penalty under Rule 15(2) read

with Section 11AC (1)e) ofthe Central Excise Act, 1944.

M/s. Gujarat Plast Industries, Plot No. 111/B, PTM Compound, Behind

Narol Comt, Narol, Ahmedabad- 382445, (for short - 'appellant") has filed this

appeal against OIO·No. MP/09/AC/Div-IV/15-16 dated 10.2.2016, passed by the

Assistant Commissioner, Central Excise, Division-IV, Ahmedabad--I (for short 
'adjudicating authority").

2. Briefly, the facts are that a show cause notice dated 15.4.2015 was

issued to the appellant, alleging that they had availed CENVAT credit in respect of

common taxable services but had failed to maintain separate accounts as stipulated

in Rule 6 of the CENAT Credit Rules, 2004. The notice further alleged that the

appellant was engaged in trading activity in addition to manufacturing goods falling

under chapter 39 ofCentral Excise Tariff Act, 1985. This notice was issued based on

Revenue para 3 ofFAR No. 141/2014-15 dated 25.8.2014.
0

F.No.V2(39)10/Ahd-1/2016-174

ORDER-IN-APPEAL

5. Personal hearing in the matter was held on 04.01.2017. Shri - .

N.R.Parmar, C;nsultant, appeared on behalf of the appellant and reiterated th('~-~i
.- .. ,· ~·-

:.. ii

4.

grounds:

Feeling aggrieved, the appellant, has filed this appeal on the following

• that the OIO did not appreciate that Rs. 31,905/- being proportionate
amount worked out as per the formula under sub-rule 3A(c)(iii) ofRule 6 of
the CENVAT Credit Rules, 2004, has been reversed along with interest of
Rs. 12,739/-;

• that the only lacuna was failure to follow procedure;
• that the total CENVAT Credit availed during the period 2011-12 to 2014-15

is Rs. 2,11,822/- whereas the duty demanded in the notice and confirmed
vide impugned OIO is Rs. 3,43,742/-;

• that as per DO letter no. 334/8/2016-TRU dated 29.2.2016, Rule 6 of the
CENVAT Credit Rules was amended where it is mentioned that the
maximum limit prescribed in the first option would ensure that the amount
to be paid does not exceed the total credit taken, as is attributable to
exempted goods or exempted services;

• that transaction of sale and purchase of goods from sister concern form a
part of trading activities; that their sister concern has already paid
differential duty on the value of goods sold by the appellant as trading,
hence demanding duty on differential duty on which sister concern has
already paid, is without authority of law;

• that extended period is not invocable;
• that no penalty is imposable.

0
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arguments made in the grounds of appeal. He further stated that their reply to the

notice was not considered by the adjudicating authority.

6. I have gone through the facts of the case, the appellant's grounds of

appeal, and submissions made during the course of personal hearing. The issue to

be decided is whether the demand of Rs. 3,43,742/-, confirmed under Rule 6 of the

CENVAT Credit Rules, 2004 [for short - 'CCR '04'] along with interest and penalty,

is correct or otherwise.

7. The dispute as is evident revolves around Rule 6 of the CCR '04, which

is extensively quoted in the show cause notice and the OIO dated 29.10.2015. The

text of the rule is therefore, not re-produced. The adjudicating authority while

confirming the demand has held that the appellant is involved in manufacture of

PP/HDPE bags, fabrics, LD/HM liner and rolls; that the appellant is also engaged in

trading of the said goods; that during the course of statement of Shri Raj iv Bansal, it

was admitted that they had not maintained separate accounts for availing CENVAT

credit in respect of common services for manufacturing and trading; that the

appellant has not followed the conditions and limitation laid down in the provisions

of Rule 6(3) and 6(3A) of CCR '04 which came to the knowledge of the department

during the course of audit conducted by the department.

!

i

+ O
l
!!:

8. Rule 6(1) of CCR '04, clearly states that CENVAT credit shall not be

allowed on input service used in manufacture of exempted goods or provision of

exempted services except in the circumstances mentioned in sub-rule2). Rule 6(2),

ibid, puts an obligation on a manufacturer who avails CENVAT credit in respect of

inputs and input services, used in both dutiable and exempted final products, to

maintain separate records. Rule 6(3), ibid, a non-obstante clause, gives a facility to a

manufacturer, opting not to maintain separate accounts to either

[a] pay an amount of 6% of the value of exempted goods; or
[b] pay an amount as determined under rule 3A; or
[c] maintain separate accounts and take CENVAT credit as per conditions therein and
thereafter, pay an amount as per sub rule 3A of CCR '04.

9. The undisputed fact is that the appellant was engaged in trading activity also.

There is also no dispute as far as the allegation of non maintenance of separate

accounts, is concerned. It was imperative on the appellant, to either, not take

CENVAT credit in respect of input service used in trading activity or maintain

separate accounts as per Rule 6(2), ibid. However, as is already mentioned, the

appellant took CENVAT credit in respect of input service used in trading activity

and also failed to maintain separate accounts.

9



availed during the disputed period [i.e. from 2011-12 to 2014-15] is Rs. 2,11,822/

whereas the duty demanded is for Rs. 3,43,742/-. He has also relied upon letter no.

334/8/2016-TRU dated 29.2.2016 of JS (TRU), CBEC, New Delhi, the relevant

extract of which-are reproduced below:

contention, I would like to address the averments raised by the appellant. The

appellant's contention which I would first like to address is that - the notice is baned

by limitation. The adjudicating authority's justification for invoking extended

period is that the appellant has contravened the provisions of Rule 6, 9(6) of the

CCR '04 and has also suppressed facts with the intent to evade payment of duty.

The appellant however, disputing the invocation of extended period has enclosed

copy of Final Audit Report no. 67/2012-13 dated 18.7.2012 and he has drawn my

attention to revenue para 5 of the said report. The auditors in the report had objected

availment of CENVAT credit on inward freight charges for trading purchases,

during the period from December 2009 to February 2012. Based on the objection,

the appellant reversed the CENVAT credit availed in respect of inward freight

towards trading purchase. When the subsequent audit was done for the period from

March 2012 to February 2014, the auditors again raised an objection that the

appellant had not reversed CENVAT credit availed in respect of traded goods as per

Rule 6(3) of CCR '04. Consequently, when the notice was issued to the appellant,

duty was demanded for the period from 2011-12 to 2014-15 [upto February 2015],

despite the fact that the period upto February 2012, was covered in the earlier audit,

wherein the department had raised an objection pertaining to CENVAT credit

involved in trading. The appellant's contention is that there is no suppression of

facts since it was known to the department way back in May 2012 that they were

engaged in both manufacturing and trading activity and were availing CENVAT

credit in respect of trading also. An objection was already taken for the period upto

February 2012 ad the appellant had reversed the credit as per the objection raised

vide revenue para 5 of Final Audit Report no. 67/2012-13 dated 18.7.2012.

Therefore, including the demand for the period upto February 2012, is not legally

tenable in the impugned OIO. As far as the question of extended period for the

demand from March 2012 onwards is concerned, no specific figures were ever

submitted for the period from March 2012 depicting availment of CENVAT on

common services, hence, it cannot be assumed that the appellant would have

continued taking credit and therefore, the demand for the period from March 2012

till February 2015, would not be hit by limitation.

0

0

F.No.V2(39)10/Ahd-1/2016-176

Now, since applicability of Rule 6 of the CCR '04, is the bone of

The appellant has thereafter, stated that the total CENVAT credit

10.

11.
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0

(h) Rule 6 of Cenvat Credit Rules, which provides for reversal of credit in respect of inputs
and input services used in manufacture of exempted goods or for provision of exempted
services, is being redrafted with the objective of simplifying and rationalizing the same
without altering the establishedprinciples of reversal of such credit.

(i) sub rule (I) of rule 6 is being amended to first state the existing principle that CENVAT
credit shall not be allowed on such quantity of input and input services as is used in or in
relation to manufacture of exempted goods and exempted service. The rule then directs that
the procedurefor calculation of credit not allowed is provided in sub-rules (2) and (3), for two
different situations.

(ii) sub-rule (2) of rule 6 is being amended to provide that a manufacturer who exclusively
manufactures exempted goods for their clearance up to the place of removal or a service
provider who exclusively provides exempted services shall pay (i.e. reverse) the entire credit
and effectively not be eligiblefor credit of any inputs and input services used.

(iii) sub-rule (3) .of rule 6 is being amended to provide that when a manufacturer
manufactures two classes ofgoods for clearance upto the place of removal, namely, exempted
goods and final products excluding exempted goods or when a provider of output services
provides two classes of services, namely exempted services and output services excluding
exempted services, Page 33 of 38 then the manufacturer or the provider of the output service
shall exercise one of the two options, namely, (a) pay an amount equal to six per cent of value
of the exempted goods and seven per cent of value of the exempted services, subject to a
maximum of the total credit taken or (b) pay an amount as determined under sub-rule (34).

(iv) The maximum limit prescribed in thefirst option would ensure that the amount to be paid
does not exceed the total credit taken. The purpose of the rule is to deny credit of such part of
the total credit taken, as is attributable to the exempted goods or exempted services and under

· no circumstances this part can be greater than the whole credit.

The appellant has also contended that the demand cannot be more than the

CENVAT Credit, availed. I understand that the amendment to CENVAT Credit

Rules, is not retrospective. However, this amendment reflects the interpretation and

intent of the Government. In-fact Joint Secretary himself states that the rules are

being redrafted with the objective ofsimplifying and rationalizing the same without altering

the established principles of reversal of such credit. Even otherwise to demand an

amount under Rule 6 which is more than the CENVAT credit availed would clearly

be against the spirit of reversal.

0
12. The appellant has stated that in terms of Rule 6(3A)(c )(iii) of CCR

'04, he is supposed to only pay Rs. 31,905/-, which he has already paid along with

interest.

13. In view of the foregoing, it is ordered as follows:

[a] the demand for the period 2011-2012 [upto February 2012] is not legally tenable;
[b] the demand for the period from March 2012 till February 2015, would not be hit
by limitation;
[c] the matter is remanded to the adjudicating authority to verify and determine

whether the appellant has correctly discharged the amount in terms of Rule 6(3A)

(c)(iii) of CCR '04 for the period from March 2012 to February 2015. In respect of

the amount so determined, the appellant is also liable for penalty and interest. While·

·? ,

±a.
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remanding the case reliance is placed on the case of Mis. Associated Hotel Limited

[2015(37) STR 723 (Guj.)].

14. The appeal is disposed of accordingly.

15. 34caai zrr zf tra 3r4tr a fqzr 3qimat far
star kl
15. The appeal filed by the appellant stands disposed of in above tenns.

»1aw?
(3mr gi45)

3rrz1n (374le - I)
.:)

Date3101.2017 •

Attested

%Wi(Vmod L ose)
Superintendent (Appeal-I),
Central Excise,
Ahmedabad.

ByRPAD.

To,

Mis. Gujarat Plast Industries,
Plot No. 111/B, PTM Compound,
Behind Narol Court, Narol,
Ahmedabad- 382445,

Copy to:

1. The Chief-Commissioner, Central Excise, Ahmedabad Zone .
2. The Principal Commissioner, Central Excise, Ahmedabad-I.
3. The Deputy/Assistant Commissioner, Central Excise, Division-IV, Ahmedabad-I.
4. The Assistant Commissioner, System-Ahmedabad

L5," Guard File.
6. P.A. File.


